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TORONTO ISLANDS RESIDENTIAL COMMUNITY 

TRUST CORPORATION 

PERMITTED TRANSFERS BY-LAW  

BE IT ENACTED AS BY-LAW of the Toronto Islands Residential Community Trust 
Corporation as follows: October 22, 2019 by the Island Community, November 14, 2019 
by the Trust board 

 

Article 1: Purpose of this By-law 

1.1 Purpose 
 

The Toronto Islands Residential Community Stewardship Act, 1993 created a 
unique legal system governing houses and land leases on the Toronto Islands. The 
Act created the Trust to administer this system in accordance with the Act. 

This By-law has been adopted by the Trust and approved by the Toronto Islands 
residential community in order to: 

 set out how the Trust will interpret the Act with respect to Permitted 

Transfers; 

 set out how the Trust will interpret the Act with respect to the holding of title 

to houses and land lease; and 

 set out how the Trust will interpret the Act with respect to the obligations of 

the Trust and the estate of a deceased Owner following the death of an Owner. 
 

Article 2: General Principles 

2.1 Rights of Owners 
 

In determining whether any proposed transfer is a Permitted Transfer, the Trust 
will interpret the Act in such a way that the laws of Ontario that apply to the rights 
of owners of Ontario properties that are not on the Toronto Islands apply equally 
to the rights of Owners but subject always to the provisions of the Act, the 
Regulation, the Lease and this By-law. 

2.2 Substance, not form 
 

In determining whether any proposed transfer is a Permitted Transfer, the Trust 
will consider the substance, not just the form. 

2.3 Applying the policy of the Act to proposed transfers 
 

The Trust will not approve any proposed Permitted Transfer unless it is consistent 
with the purpose and intent of the Act. For example: 

 a proposed transfer is bona fide and is not an indirect sale or gift that would 
otherwise not be a Permitted Transfer, 
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 a proposed transferee will comply with the residency requirements in the 
Lease, 

 the Property is going to a spouse or a child as defined in this By-law, and 

 any applicable City Payment is paid to the City of Toronto. 

Article 3: Definitions 

3.1 Definitions 

In this By-law the words stated in this section have the following meanings: 
 

(a) “Act” means the Toronto Islands Residential Community Stewardship Act, 
1993, S.O. 1993, Chapter 15, as amended from time to time; 

 

(b) “approve” means that the Trust decides to take whatever steps are 
appropriate within the Trust’s mandate to permit a proposed Permitted 
Transfer to proceed; 

(c) “child” has the meaning ascribed to it in section 4.1 of this By-law; 
 

(d) “City Payment” is the prescribed amount payable to the City of Toronto 
on a sale of a Property or on certain Permitted Transfers pursuant to the 
Act and the Regulation, but does not include a land transfer tax payment; 

 

(e) “Current Common Law Spouse” means a person, other than a person 
who is a spouse as defined in subsections 5.1(a) or 5.1(b) of this By-law, 
who, at the time of the proposed transfer is cohabiting with and has 
continuously cohabitated with the Owner of the Property: 

(A) for a period of not less than three years, or 
 

(B) in a relationship of some permanence, if they are the 
parents of a child as set out in section 4 of the Children’s 
Law Reform Act; 

(f) “Devise” has the meaning ascribed to it in section 7.4 of this By-law; 
 

(g) “Interested Person” means a person who might have a legal or financial 
interest in a Property or the proceeds of a sale of a Property and has a legal 
or financial interest in whether a proposed transfer is a Permitted Transfer; 

 

(h) “Lease” means the Homeowner’s Land Lease (the form of which was 
adopted by the Homeowner’s Lease By-law of the Trust, which was 
passed by the Board of Directors of the Trust on September 9, 1995 and  
by the Toronto Islands residential community on September 12, 1994) 
entered into by an original Owner as tenant and the Trust as landlord and 
which has been validly assigned to each subsequent Owner; 

(i) “Owner” means the owner or owners from time to time of a Property; 
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(j) “Permitted Transfer” means a transfer of title to a Property to a child, a 
spouse or a joint tenant under section 21 of the Act but does not include a 
Purchaser List Sale; 

 

(k) “Personal Representative” means the personal representative of a 
deceased Owner, whether or not appointed by a court; 

 

(l) “Property” means the leasehold interest of an Owner under a Lease and 
the house, accessory structures and improvements situate on the lands 
subject to the Lease; 

 

(m) “proposed transfer” is the transfer of a Property proposed to the Trust by 
an Owner or other Interested Person; 

 

(n) “Purchaser List” means the list maintained by the Trust under section 25 
of the Act; 

 

(o) “Purchaser List Sale” means the sale of a Property to the Trust and the 
sale by the Trust to someone on the Purchaser List; 

(p) “Regulation” means Ontario Regulation 817/93, as amended; 

(q) “spouse” has the meaning ascribed to it in section 5.1 of this By-law; 
 

(r) “Trust” means the Toronto Islands Residential Community Trust 
Corporation; and 

(s) “Will” means a testamentary document of a deceased Owner. 
 

Article 4: Permitted Transfers to a Child 

4.1 Who is a child under the Act 
 

Under subsections 21(4) and 21(5) of the Act, a transfer by an Owner to a child is 
a Permitted Transfer. The Trust will interpret “child” under the Act to include: 

(a) a natural born child of the Owner; 
 

(b) a natural born child of the Owner’s spouse at the time the spousal 
relationship is created; 

(c) an adopted child of the Owner; 
 

(d) an adopted child of the Owner’s spouse at the time the spousal relationship 
is created; 

 

(e) a child of the Owner or, at the time the spousal relationship is created, of 
the Owner’s spouse as determined under sections 6 to 13 of the Children’s 
Law Reform Act which sets out specific rules to determine parentage in 
cases of surrogacy, assisted reproduction and parentage agreements; and 
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(f) a person who has been declared by a court of competent jurisdiction to be 
the object of a settled intention to be treated (i) by the Owner as a child of 
his or her family or (ii) at the time the spousal relationship is created, by 
the Owner’s spouse as a child of his or her family. 

4.2 Child of a former spouse 
 

For the purpose of determining whether a person is a child under subsections 4.1 
(b), (d), (e) and (f) of this By-law, the Trust will include as a “spouse” under those 
subsections a person (including a deceased person) who was formerly a spouse as 
defined in section 5.1 of this By-law but is no longer a spouse of the Owner, 
provided that either the former spouse or the child lived together with the Owner 
in the Property. 

 

Article 5: Permitted Transfers to a Spouse 

5.1 Who is a spouse under the Act 
 

Under subsections 21(2) and 21(3) of the Act, a transfer by an Owner to a spouse 
is a Permitted Transfer. The Trust will interpret “spouse” under the Act to include: 

(a) the person to whom the Owner is married; 
 

(b) the person with whom the Owner has entered into a marriage that is 
voidable or void provided that both acted in good faith in entering into the 
marriage; and 

(c) a Current Common Law Spouse of the Owner. 
 

Article 6: Joint Tenancies 

6.1 Only joint tenancies 

The Trust will interpret the Act as follows: 
 

(a) whenever more than one person is an Owner of a Property, those persons 
hold title to the Property as joint tenants and not as tenants-in-common; 

(b) any attempt to hold title to a Property as tenants-in-common is void; and 
 

(c) any attempt to sever or convert a joint tenancy in order to hold title to a 
Property as tenants-in-common is void and of no effect. 

6.2 Equal interests of joint tenants 
 

All joint tenants must have equal interests in a Property, such as a half-interest (if 
there are two joint tenants) or a one-third interest (if there are three joint tenants). 
A joint tenant, therefore, may not split his or her interest in the Property into two 
or more joint tenancy interests. 
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6.3 Right of survivorship 
 

Each joint tenant has a right of survivorship to a Property. If one of two joint 
tenants dies, the other joint tenant becomes the Owner of the Property. If one of 
three or more joint tenants dies, the other joint tenants become the Owners of the 
Property, in joint tenancy. 

6.4 Transfer of joint tenancy interest 
 

A joint tenant may transfer all of his or her interest in a Property to a child or 
spouse pursuant to the Act. Such a transfer does not sever the joint tenancy and 
following the transfer, such child or spouse holds title to the Property with the 
other joint tenant as joint tenants and not as tenants-in-common. 

6.5 Permitted Transfer to more than one person 
 

An Owner who is not a joint tenant may make a Permitted Transfer to more than 
one person, provided that the transfer to each such person is a Permitted Transfer. 
In the result, all such persons will hold equal interests in the Property as joint 
tenants. 

 

Article 7: Death of an Owner 

7.1 What happens on Death 

(a) Notice to Trust 
 

The Trust must be promptly notified in writing of the death of an Owner 
and provided with a death certificate for the Owner. 

(b) Insurance 
 

A surviving joint tenant or the estate trustees or beneficiaries are 
responsible for ensuring that the Property is fully insured following the 
death of the Owner. This not the responsibility of the Trust. A surviving 
joint tenant or the estate trustees or beneficiaries shall on request in 
writing provide the Trust with proof of insurance. 

(c) Maintenance 
 

A surviving joint tenant or the estate trustees or beneficiaries are 
responsible for maintaining the Property in accordance with the Lease 
following the death of the Owner and are responsible for dealing with the 
contents of the house. This not the responsibility of the Trust. 
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7.2 Entitlement on death of Owner 

(a) Joint tenant 
 

If a deceased Owner was a joint tenant, the other joint tenant or tenants 
become Owner. The Trust will delete the name of the deceased from the 
Trust register. No City Payment is required. 

(b) Devise to spouse 
 

If a deceased Owner devises a Property to a spouse who was not a joint 
tenant, the Personal Representative will sign any documents required by 
the Trust for a Permitted Transfer from the estate to the spouse. No City 
Payment is required. 

(c) Devise to child 
 

If a deceased Owner devises a Property to a child who was not a joint 
tenant, the Personal Representative will sign any documents required by 
the Trust for a Permitted Transfer from the estate to the child. A City 
Payment is required in an amount equal to the City Payment that would be 
due if the transfer had been a Purchaser List Sale. 

(d) All other cases 
 

If an Owner dies and there is not a joint tenant or a devise to a spouse or 
child, the Trust will sell the Property through a Purchaser List Sale. 

7.3 Distribution of proceeds of sale by Trust 
 

If an Owner dies and the Trust sells a Property through a Purchaser List Sale, as 
stated in section 7.2(d) of this By-law, the net proceeds of the Purchaser List Sale 
after paying any mortgagees, chargees and lien holders and paying any other 
amounts as are reasonably required to complete the Purchaser List Sale will be paid 
to the estate of the deceased Owner. In the event of any dispute as to whether the 
sale proceeds should be paid to the estate of the deceased Owner, the Trust may 
apply to a court to resolve the dispute and the costs of such legal action, including 
the Trust’s legal fees, shall be deducted from the sale proceeds. 

7.4 Meaning of “Devise” 
 

On the death of the Owner, a devise of a Property to the spouse or child of the 
deceased Owner is a Permitted Transfer and will be approved by the Trust subject 
to the terms and provisions of this By-law applicable thereto. The Trust recognizes 
that a devise can occur in the following ways: 

(a) Specific devise in a Will 

A specific devise in a Will that a Property is to be transferred to 

(i) a specific spouse or child; 
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(ii) a specific spouse and one or more specific children; or 

(iii) specific children of the deceased Owner. 

(b) Devise of residue in a Will 
 

A devise of the residue in a Will where all the deceased’s property, or part 
of it that would include a Property, is to be transferred to 

(i) a specific spouse or child; 

(ii) a specific spouse and one or more specific children; or 

(iii) specific children of the deceased Owner. 

(c) Non-specific devise in a Will 
 

A non-specific devise in a Will that would result in a Property being 
transferred to a spouse or child of the deceased Owner. Some examples 
are: 

(i) the estate trustee is to transfer the Property to any child of the 
deceased Owner who is prepared to use it in accordance with the 
residency requirements in the Lease; 

 

(ii) the estate trustee is to transfer the Property to any child of the 
deceased Owner chosen on any criteria in the Will or at the estate 
trustee’s discretion; 

 

(iii) the estate trustee is to “sell” the Property to any child of the 
deceased Owner on a financial basis stated in the Will, regardless 
of the financial basis used; and 

 

(iv) the Will or the law directs that all estate assets be sold, but instead 
the estate trustee decides that the Property should go directly to a 
spouse or child of the deceased Owner and the estate trustee has 
authority or is given authority by a court of competent jurisdiction 
to make that decision. 

(d) Qualifying intestacy 
 

Where an intestacy occurs because the deceased Owner does not have a 
Will or any Will is invalid in whole or in part, it is the Trust’s 
interpretation of the Act that where a distribution of the estate assets 
pursuant to applicable law would result in the value of the Property going 
to a spouse or child of the deceased Owner, and the spouse or child elects 
to receive the Property directly, rather than its value, the Trust will, absent 
special circumstances, consider this a Permitted Transfer. 
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Article 8: Procedures 

8.1 General requirements 

(a) Resolving issues 
 

Where there may be an issue about whether a proposed transfer is a 
Permitted Transfer, the Trust will consider the following matters together 
with any others that the Trust in its sole discretion considers relevant: 

 the factual circumstances as submitted by the proponent; 

 any other factual circumstances of which the Trust is aware or 
becomes aware; 

 the credibility of any evidence available about the factual 
circumstances; 

 in cases involving death of an Owner, whether the proposed 
transfer would have been a Permitted Transfer if there were a Will 
or if the Will were drafted in a certain way; 

 the transferee intends to use the Property in accordance with the 
residency requirements in the Lease; 

 the Property is not an indirect sale or gift that would not otherwise 
be a Permitted Transfer; and 

 the Trust is satisfied that the proposed transfer is bona fide. 

(b) Consent of parties 
 

If more than one person might be an Interested Person, the Trust may 
require the written consent of all Interested Persons before the Trust 
approves a Permitted Transfer. 

(c) Indemnity of Trust 
 

If recommended by the Trust’s lawyers, a person who acquires a Property 
may be required to sign an indemnity in favour of the Trust and any other 
documents reasonably required to protect the Trust’s interests. 

(d) Disputes among parties 
 

The Trust’s role is limited to determining whether proposed transfers are 
Permitted Transfers. If there is a dispute among Interested Persons 
whether a proposed transfer is a Permitted Transfer or a person is entitled 
to the transfer of a Property, the Trust may defer determining whether a 
proposed transfer is a Permitted Transfer until the Interested Persons 
resolve the dispute or obtain a court order resolving the dispute. 

8.2 Confidentiality 
 

The Trust will keep information about a Permitted Transfer confidential. This 
includes both personal information about Interested Persons and information 
about any decision the Trust made and why. This will apply even if some 
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information is publicly available. In appropriate situations, information can be 
disclosed if all Interested Persons consent in writing. Notwithstanding the 
foregoing, the Trust will comply with any order of a court of competent 
jurisdiction to release information that is confidential. 

8.3 Least costly way 
 

The Trust will, to the extent the Trust considers it appropriate, implement 
Permitted Transfers in the way that is least costly for the Interested Persons and 
for the Trust. For example: 

(a) Single permitted transfer 
 

Where something can be done by two or more Permitted Transfers and the 
number of Permitted Transfers can be reduced, the Trust will, absent 
special circumstances, approve reducing the number of Permitted 
Transfers if (i) this would not reduce the City Payment and (ii) if all 
Interested Persons involved consent. 

(b) Transfer to grandchild 
 

A transfer directly to a grandchild is a Permitted Transfer if the parent of 
the grandchild is a child under this By-law and is living and consents. It 
would not be a Permitted Transfer if: 

 the child is living and does not consent, or 

 the child has died unless the child devised the Property to the 
grandchild by Will or the grandchild would be entitled to a 
Permitted Transfer from the child as stated in section 7.4 of this 
By-law. 

8.4 Dispute resolution 
 

In the event of any dispute regarding funds held by the Trust, the Trust may apply 
to a court to resolve the dispute and the costs of such legal action, including the 
Trust’s legal fees, shall be deducted from such funds. 

 

Article 9: About this By-law 

9.1 Owners’ rights 
 

Nothing in this By-law prevents any Interested Person from bringing any type of 
legal action they may wish in order to resolve any question about their rights 
under the Act. 
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9.2 Limitations of this By-law 

(a) Amendments to laws 
 

This By-law is based on interpretations of the Act and Regulation, as well 
as other laws and legal principles. These can be changed by changes in 
legislation or regulations or by decision of courts or tribunals. 

(b) Court decision 
 

The interpretations in this By-law may be overruled by a decision of a 
court or tribunal. 

(c) Future Trust actions 
 

Changes or decisions referred to in subsections (a) and (b) above could 
require the Trust to use different interpretations. The Trust would not be 
breaching this By-law if thereafter it applied the interpretation required by 
changes in the law or court decisions. The Trust will endeavor to, as soon 
as practicable, notify Owners in writing if it determines that it is required 
to use different interpretations than those set out in this By-law by reason 
of changes or decisions referred to in subsections (a) and (b) above. 

9.3 No unauthorized commitments 
 

No one can approve, authorize, commit to or agree to anything in relation to the 
matters dealt with in this By-law except by resolution of the Board of Directors of 
the Trust duly passed in accordance with the By-laws of the Trust. Any approval, 
authorization, commitment or agreement not made as aforesaid is not binding on 
the Trust and is ineffective to require the Trust to take any step, approve any 
procedure or otherwise act in any manner. 

9.4 Scope of this By-law 
 

Nothing in this By-law limits an Owner’s right to take steps that do not require 
the approval, authorization, commitment, agreement or involvement of the Trust 
under the Act or a Lease. 

9.5 Coming into force 
 

This By-law will come into force after it has been (a) approved by a resolution of 
the Board of Directors of the Trust duly passed in accordance with the By-laws of 
the Trust and (b) approved by the Toronto Islands residential community as 
required under the Governance By-law and the Lease. 
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